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WSR 08-02-006 
EMERGENCY RULES 
DEPARTMENT OF 
FISH AND WILDLIFE 
[Order 07-299—Filed December 20, 2007, 1:21 p.m., effective January 8, 
2008] 


Effective Date of Rule: January 8, 2008. 

Purpose: The purpose of this rule making is to allow 
fishing opportunity in the Columbia River while protecting 
salmon listed as threatened or endangered under the Endan- 
gered Species Act. This rule making implements federal 
court orders governing Washington's relationship with treaty 
Indian tribes, federal law governing Washington's relation- 
ship with Oregon, and Washington fish and wildlife commis- 
sion policy guidance for Columbia River fisheries. 

Citation of Existing Rules Affected by this Order: 
Repealing WAC 220-33-01000Y; and amending WAC 220- 
33-010. 

Statutory Authority for Adoption: 
77.12.045, and 77.12.047. 

Other Authority: United States v. Oregon, Civil No. 68- 
513-KI (D. Or.), Order Adopting 2005-2007 Interim Man- 
agement Agreement For Upriver Chinook, Sockeye, Steel- 
head, Coho & White Sturgeon (May 11, 2005) (Doc. No. 
2407); Northwest Gillnetters Ass'n v. Sandison, 95 Wn.2d 
638, 628 P.2d 800 (1981); Washington fish and wildlife com- 
mission policies concerning Columbia River fisheries; 40 
Stat. 515 (Columbia River compact). 

Under RCW 34.05.350 the agency for good cause finds 
that immediate adoption, amendment, or repeal of a rule is 
necessary for the preservation of the public health, safety, or 
general welfare, and that observing the time requirements of 
notice and opportunity to comment upon adoption of a per- 
manent rule would be contrary to the public interest. 

Reasons for this Finding: Sets the winter season stur- 
geon fishery. Season is consistent with Washington fish and 
wildlife commission guidance for 2006-2008 sturgeon fish- 
ery management. Landings are expected to stay within the 
harvest guideline of 1,600 fish for this season. Regulation is 
consistent with compact action of December 13, 2007. There 
is insufficient time to promulgate permanent rules. 

Washington and Oregon jointly regulate Columbia River 
fisheries under the congressionally ratified Columbia River 
compact. Four Indian tribes have treaty fishing rights in the 
Columbia River. The treaties preempt state regulations that 
fail to allow the tribes an opportunity to take a fair share of 
the available fish, and the states must manage other fisheries 
accordingly. Sohappy v. Smith, 302 F. Supp. 899 (D. Or. 
1969). A federal court order sets the current parameters for 
sharing between treaty Indians and others. United States v. 
Oregon, Civil No. 68-513-KI (D. Or.), Order Adopting 2005- 
2007 Interim Management Agreement For Upriver Chinook, 
Sockeye, Steelhead, Coho & White Sturgeon (May 11, 2005) 
(Doc. No. 2407). 

Some Columbia River Basin salmon and steelhead 
stocks are listed as threatened or endangered under the fed- 
eral Endangered Species Act. The National Marine Fisheries 
Service has issued biological opinions under 16 U.S.C. § 
1536 that allow for some incidental take of these species in 
treaty and nontreaty Columbia River fisheries. The Washing- 
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ton and Oregon fish and wildlife commissions have devel- 
oped policies to guide the implementation of these biological 
opinions in the states' regulation of nontreaty fisheries. 
Columbia River nontreaty fisheries are monitored very 
closely to ensure compliance with federal court orders, the 
Endangered Species Act, and commission guidelines. 
Because conditions change rapidly, the fisheries are managed 
almost exclusively by emergency rule. Representatives from 
the Washington (WDFW) and Oregon (ODFW) departments 
of fish and wildlife convene public hearings and take public 
testimony when considering proposals for new emergency 
rules. WDFW and ODFW then adopt regulations reflecting 
agreements reached. 

Number of Sections Adopted in Order to Comply with 
Federal Statute: New 1, Amended 0, Repealed 0; Federal 
Rules or Standards: New 1, Amended 0, Repealed 0; or 
Recently Enacted State Statutes: New 0, Amended 0, 
Repealed 0. 
Number of Sections Adopted at Request of a Nongov- 
ernmental Entity: New 0, Amended 0, Repealed 0. 
Number of Sections Adopted on the Agency's Own Ini- 
tiative: New 1, Amended 0, Repealed 1. 
Number of Sections Adopted in Order to Clarify, 
Streamline, or Reform Agency Procedures: New 0, 
Amended 0, Repealed 0. 
Number of Sections Adopted Using Negotiated Rule 
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak- 
ing: New 0, Amended 0, Repealed 0; or Other Alternative 
Rule Making: New 0, Amended 0, Repealed 0. 

Date Adopted: December 20, 2007. 


Phil Anderson 
for Jeff Koenings 
Director 


NEW SECTION 


WAC 220-33-01000Y Columbia River season below 
Bonneville. Notwithstanding the provision of WAC 220-33- 
010, and 220-33-020, it is unlawful for a person to take or 
possess salmon or sturgeon taken for commercial purposes 
from Columbia River Salmon Management and Catch 
Reporting Areas 1A, 1B, 1C, 1D, and 1E, except as provided 
in the following subsections: 

AREA: SMCRA 1A, 1B, 1C, 1D, and 1E 

SEASON: 6 PM Tuesday January 8 - 6 PM Wednesday 
January 9, 2008 

6 PM Tuesday January 15 - 6 PM Wednesday January 
16, 2008 

6 PM Tuesday January 22 - 6 PM Wednesday January 
23, 2008 

6 PM Tuesday January 29 - 6 PM Wednesday January 
30, 2008 

6 PM Tuesday February 5 - 6 PM Wednesday February 
6, 2008 

6 PM Tuesday February 12 - 6 PM Wednesday February 
13, 2008 

GEAR: 9-inch minimum mesh and 9-3/4 inch maximum 
mesh 

ALLOWABLE SALE: Sturgeon and adipose fin-clipped 
salmon. Green sturgeon retention prohibited. 
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SANCTUARIES: Sandy River. 

OTHER: 24-hour quick-reporting required for Washing- 
ton wholesale dealers, WAC 220-69-240. 

MISCELLANEOUS: Notwithstanding the provisions of 
WAC 220-20-010, during open salmon and/or sturgeon sea- 
sons, fishers may have stored onboard their boats, while fish- 
ing, smelt gill nets; and while smelt fishing, fishers may have 
stored onboard their boats, gill nets of a size that meets the 
commercial salmon/sturgeon mesh size, weight, and length 
restrictions for the open salmon/sturgeon season. 


REPEALER 


The following section of the Washington Administrative 
Code is repealed effective 6:01 p.m. February 13, 2008: 


WAC 220-33-01000Y Columbia River season 


below Bonneville. 


WSR 08-02-007 
EMERGENCY RULES 
DEPARTMENT OF 
FISH AND WILDLIFE 
[Order 07-298—Filed December 20, 2007, 2:02 p.m., effective January 1, 
2008] 


Effective Date of Rule: January 1, 2008. 

Purpose: The purpose of this rule making is to allow 
fishing opportunity in the Columbia River while protecting 
salmon listed as threatened or endangered under the Endan- 
gered Species Act. This rule making implements federal 
court orders governing Washington's relationship with treaty 
Indian tribes, federal law governing Washington's relation- 
ship with Oregon, and Washington fish and wildlife commis- 
sion policy guidance for Columbia River fisheries. 

Citation of Existing Rules Affected by this Order: 
Repealing WAC 220-33-04000C; and amending WAC 220- 
33-040. 

Statutory Authority for Adoption: 
77.12.045, and 77.12.047. 

Other Authority: United States v. Oregon, Civil No. 68- 
513-KI (D. Or.), Order Adopting 2005-2007 Interim Man- 
agement Agreement For Upriver Chinook, Sockeye, Steel- 
head, Coho & White Sturgeon (May 11, 2005) (Doc. No. 
2407); Northwest Gillnetters Ass'n v. Sandison, 95 Wn.2d 
638, 628 P.2d 800 (1981); Washington fish and wildlife com- 
mission policies concerning Columbia River fisheries; 40 
Stat. 515 (Columbia River compact). 

Under RCW 34.05.350 the agency for good cause finds 
that immediate adoption, amendment, or repeal of a rule is 
necessary for the preservation of the public health, safety, or 
general welfare, and that observing the time requirements of 
notice and opportunity to comment upon adoption of a per- 
manent rule would be contrary to the public interest. 

Reasons for this Finding: The smelt fishery regulations 
are consistent with Level 1 fisheries in the "Washington and 
Oregon Eulachon Management Plan for the Columbia 
River." Abundance and productivity indicators project a 
weak return of smelt for 2008. Rule is consistent with 
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Columbia River compact action of December 13, 2007. 
There is insufficient time to promulgate permanent regula- 
tions. 

Washington and Oregon jointly regulate Columbia River 
fisheries under the congressionally ratified Columbia River 
compact. Four Indian tribes have treaty fishing rights in the 
Columbia River. The treaties preempt state regulations that 
fail to allow the tribes an opportunity to take a fair share of 
the available fish, and the states must manage other fisheries 
accordingly. Sohappy v. Smith, 302 F. Supp. 899 (D. Or. 
1969). A federal court order sets the current parameters for 
sharing between treaty Indians and others. United States v. 
Oregon, Civil No. 68-513-KI (D. Or.), Order Adopting 2005- 
2007 Interim Management Agreement For Upriver Chinook, 
Sockeye, Steelhead, Coho & White Sturgeon (May 11, 2005) 
(Doc. No. 2407). 

Some Columbia River Basin salmon and steelhead 
stocks are listed as threatened or endangered under the fed- 
eral Endangered Species Act. The National Marine Fisheries 
Service has issued biological opinions under 16 U.S.C. § 
1536 that allow for some incidental take of these species in 
treaty and nontreaty Columbia River fisheries. The Washing- 
ton and Oregon fish and wildlife commissions have devel- 
oped policies to guide the implementation of these biological 
opinions in the states' regulation of nontreaty fisheries. 
Columbia River nontreaty fisheries are monitored very 
closely to ensure compliance with federal court orders, the 
Endangered Species Act, and commission guidelines. 
Because conditions change rapidly, the fisheries are managed 
almost exclusively by emergency rule. Representatives from 
the Washington (WDFW) and Oregon (ODFW) departments 
of fish and wildlife convene public hearings and take public 
testimony when considering proposals for new emergency 
rules. WDFW and ODFW then adopt regulations reflecting 
agreements reached. 

Number of Sections Adopted in Order to Comply with 
Federal Statute: New 1, Amended 0, Repealed 0; Federal 
Rules or Standards: New 1, Amended 0, Repealed 0; or 
Recently Enacted State Statutes: New 0, Amended 0, 
Repealed 0. 
Number of Sections Adopted at Request of a Nongov- 
ernmental Entity: New 0, Amended 0, Repealed 0. 
Number of Sections Adopted on the Agency's Own Ini- 
tiative: New 1, Amended 0, Repealed 1. 
Number of Sections Adopted in Order to Clarify, 
Streamline, or Reform Agency Procedures: New 0, 
Amended 0, Repealed 0. 
Number of Sections Adopted Using Negotiated Rule 
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak- 
ing: New 0, Amended 0, Repealed 0; or Other Alternative 
Rule Making: New 0, Amended 0, Repealed 0. 

Date Adopted: December 20, 2007. 


Phil Anderson 
for Jeff Koenings 
Director 


NEW SECTION 


WAC 220-33-04000C Smelt—Areas and seasons. 
Notwithstanding the provisions of WAC 220-33-040, effec- 
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tive January 1, 2008, through March 31, 2008, the Columbia 
River and Washington tributaries are closed to fishing for 
smelt except under the following provisions: 

1) Area: Columbia River - SMCRA 1A, 1B, 1C, 1D, 
and 1E 

Dates: Mondays and Thursdays, 7:00 a.m. to 4:00 p.m. 

Gear: Gillnets, dipnets and trawl nets. 

Allowable sales: Smelt. 

Other: 24-hour quick-reporting required for Washing- 
ton wholesale dealers, WAC 220-69-240. 

Miscellaneous: Notwithstanding the provisions of 
WAC 220-20-010, during open salmon and/or sturgeon sea- 
sons fishers may have stored onboard their boats, while fish- 
ing, smelt gill nets; and while smelt fishing, fishers may have 
stored onboard their boats, gill nets of a size that meets the 
commercial salmon/sturgeon mesh size, weight, and length 
restrictions for the open salmon/sturgeon season. 

2) Area: Cowlitz River downstream of PetersonUs 
Eddy 

Dates: Sundays and Wednesdays, 6:00 p.m. to midnight 

Gear: Dipnets. 

Allowable sales: Smelt. 

Other: 24-hour quick-reporting required for Washing- 
ton wholesale dealers, WAC 220-69-240. 


Reviser's note: The typographical error in the above section occurred 
in the copy filed by the agency and appears in the Register pursuant to the 
requirements of RCW 34.08.040. 


REPEALER 


The following section of the Washington Administrative 
Code is repealed effective April 1, 2008: 


WAC 220-33-04000C Smelt—Areas and seasons. 


WSR 08-02-024 
EMERGENCY RULES 
DEPARTMENT OF 
FISH AND WILDLIFE 
[Order 07-303—Filed December 21, 2007, 3:49 p.m., effective December 
21, 2007, 3:49 p.m.] 


Effective Date of Rule: Immediately. 

Purpose: Amend hunting rules. 

Citation of Existing Rules Affected by this Order: 
Repealing 232-28-35400H; and amending WAC 232-28- 
354. 

Statutory Authority for Adoption: 
77.12.020, 77.12.570, 77.12.210. 

Under RCW 34.05.350 the agency for good cause finds 
that immediate adoption, amendment, or repeal of a rule is 
necessary for the preservation of the public health, safety, or 
general welfare, and that observing the time requirements of 
notice and opportunity to comment upon adoption of a per- 
manent rule would be contrary to the public interest. 

Reasons for this Finding: These hunts are being closed 
due to flooding and concerns with public safety. 

Number of Sections Adopted in Order to Comply with 
Federal Statute: New 0, Amended 0, Repealed 0; Federal 
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Rules or Standards: New 0, Amended 0, Repealed 0; or 
Recently Enacted State Statutes: New 0, Amended 0, 
Repealed 0. 
Number of Sections Adopted at Request of a Nongov- 
ernmental Entity: New 0, Amended 0, Repealed 0. 
Number of Sections Adopted on the Agency's Own Ini- 
tiative: New 0, Amended 1, Repealed 1. 
Number of Sections Adopted in Order to Clarify, 
Streamline, or Reform Agency Procedures: New 0, 
Amended 0, Repealed 0. 
Number of Sections Adopted Using Negotiated Rule 
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak- 
ing: New 0, Amended 0, Repealed 0; or Other Alternative 
Rule Making: New 0, Amended 0, Repealed 0. 

Date Adopted: December 21, 2007. 


Phil Anderson 
for Jeff Koenings 
Director 


NEW SECTION 


WAC 232-28-35400H 2007 Elk special permits. Not- 
withstanding the provisions of WAC 232-28-354, effective 
immediately through February 28, 2008, delete the following 
elk special permit hunts: 


Wildwood A Jan 16-30, 2008 Antlerless Elk Area 5061 
Wildwood B Jan 1-15, 2008 Antlerless Elk Area 5061 


15 permits 


15 permits 


REPEALER 


The following section of the Washington Administrative 
Code is repealed effective February 29, 2008: 


WAC 232-28-35400H 2007 Elk special permits. 


WSR 08-02-025 
EMERGENCY RULES 
DEPARTMENT OF 
FISH AND WILDLIFE 


[Order 07-302—Filed December 21, 2007, 3:59 p.m., effective December 
21, 2007, 3:59 p.m.] 


Effective Date of Rule: Immediately. 

Purpose: Amend recreational fishing rules. 

Citation of Existing Rules Affected by this Order: 
Amending WAC 220-56-380. 

Statutory Authority for Adoption: RCW 77.12.047. 

Under RCW 34.05.350 the agency for good cause finds 
that immediate adoption, amendment, or repeal of a rule is 
necessary for the preservation of the public health, safety, or 
general welfare, and that observing the time requirements of 
notice and opportunity to comment upon adoption of a per- 
manent rule would be contrary to the public interest. 

Reasons for this Finding: This emergency regulation is 
needed because surveys indicate that oyster population will 
support a year-round season in 2008. There is insufficient 
time to promulgate permanent rules. 


Emergency 
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Number of Sections Adopted in Order to Comply with 
Federal Statute: New 0, Amended 0, Repealed 0; Federal 
Rules or Standards: New 0, Amended 0, Repealed 0; or 
Recently Enacted State Statutes: New 0, Amended 0, 
Repealed 0. 
Number of Sections Adopted at Request of a Nongov- 
ernmental Entity: New 0, Amended 0, Repealed 0. 
Number of Sections Adopted on the Agency's Own Ini- 
tiative: New 1, Amended 0, Repealed 0. 
Number of Sections Adopted in Order to Clarify, 
Streamline, or Reform Agency Procedures: New 0, 
Amended 0, Repealed 0. 
Number of Sections Adopted Using Negotiated Rule 
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak- 
ing: New 0, Amended 0, Repealed 0; or Other Alternative 
Rule Making: New 0, Amended 0, Repealed 0. 

Date Adopted: December 21, 2007. 


J. P. Koenings 
Director 


NEW SECTION 


WAC 220-56-38000N Oysters—Areas and seasons. 
Notwithstanding the provisions of WAC 220-56-380, effec- 
tive immediately until further notice, it is unlawful to take 
and possess oysters for personal use from the following pub- 
lic tidelands except during the open periods specified herein: 

(1) Cushman (Saltwater) Park: Open year-round. 


WSR 08-02-038 
EMERGENCY RULES 
DEPARTMENT OF 
FISH AND WILDLIFE 
[Order 07-305—Filed December 24, 2007, 10:53 a.m., effective December 
26, 2007] 


Effective Date of Rule: December 26, 2007. 

Purpose: Amend commercial fishing rules. 

Citation of Existing Rules Affected by this Order: 
Repealing WAC 220-52-07300P; and amending WAC 220- 
52-073. 

Statutory Authority for Adoption: RCW 77.12.047. 

Under RCW 34.05.350 the agency for good cause finds 
that immediate adoption, amendment, or repeal of a rule is 
necessary for the preservation of the public health, safety, or 
general welfare, and that observing the time requirements of 
notice and opportunity to comment upon adoption of a per- 
manent rule would be contrary to the public interest. 

Reasons for this Finding: Harvestable amounts of red 
and green sea urchins exist in the areas described. Prohibit- 
ing all diving from licensed sea urchin harvest vessels within 
Sea Urchin District 3 when those vessels have red sea urchin 
onboard discourages the taking of red urchins from the dis- 
trict (currently closed to red urchin harvest) and reporting the 
catch to the adjacent harvest district. Prohibiting transport of 
urchins from Districts 1 and 2 to other districts will prevent 
spoiling of product, promote accurate catch accounting, and 
provide for an orderly fishery. Prohibition of all diving from 
licensed sea urchin harvest vessels within one day of sched- 


Emergency 


[4] 


Washington State Register, Issue 08-02 


uled sea urchin openings discourages the practice of fishing 
on closed days and hiding the unlawful catch underwater 
until the legal opening. There is insufficient time to promul- 
gate permanent rules. 

Number of Sections Adopted in Order to Comply with 
Federal Statute: New 0, Amended 0, Repealed 0; Federal 
Rules or Standards: New 0, Amended 0, Repealed 0; or 
Recently Enacted State Statutes: New 0, Amended 0, 
Repealed 0. 
Number of Sections Adopted at Request of a Nongov- 
ernmental Entity: New 0, Amended 0, Repealed 0. 
Number of Sections Adopted on the Agency's Own Ini- 
tiative: New 1, Amended 0, Repealed 1. 
Number of Sections Adopted in Order to Clarify, 
Streamline, or Reform Agency Procedures: New 0, 
Amended 0, Repealed 0. 
Number of Sections Adopted Using Negotiated Rule 
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak- 
ing: New 0, Amended 0, Repealed 0; or Other Alternative 
Rule Making: New 0, Amended 0, Repealed 0. 

Date Adopted: December 24, 2007. 


J. P. Koenings 
Director 


NEW SECTION 


WAC 220-52-07300Q Sea urchins. Notwithstanding 
the provisions of WAC 220-52-073, effective December 26, 
2007, until further notice, it is unlawful to take or possess sea 
urchins taken for commercial purposes except as provided for 
in this section: 

(1) Green sea urchins: Sea Urchin Districts 1 and 2 are 
open only on December 26, 2007. Sea Urchin Districts 3, 4, 
6 and 7 are open only on Sunday through Friday of each 
week. The minimum size for green sea urchins is 2.25 inches 
(size in largest test diameter exclusive of spines). 

(2) Red sea urchins: Sea Urchin Districts 1 and 2 are 
open only on Sunday through Friday of each week. Sea 
Urchin District 4 is open only on December 26 and 27, 2007. 
In Sea Urchin Districts 1 and 2 it is unlawful to harvest red 
sea urchins smaller than 4.0 inches or larger than 5.5 inches 
(size in largest test diameter exclusive of spines). In Sea 
Urchin District 4 it is unlawful to harvest red sea urchins 
smaller than 3.25 inches or larger than 5.0 inches (size in 
largest test diameter exclusive of spines). 

(3) It is unlawful to dive for any purpose from a commer- 
cially licensed sea urchin fishing vessel in Sea Urchin Dis- 
trict 3 when the vessel has red sea urchins on-board. 

(4) Red and green sea urchins harvested in Sea Urchin 
Districts 1 and 2 must be landed in Sea Urchin Districts 1 and 
2. 

(5) It is unlawful to dive for any purpose from a commer- 
cially licensed sea urchin fishing vessel on Saturday of each 
week, except by written permission from the Director. 


REPEALER 


The following section of the Washington Administrative 
Code is repealed effective December 26, 2007: 


WAC 220-52-07300P Sea urchins. (07-295) 
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WSR 08-02-039 
EMERGENCY RULES 
DEPARTMENT OF 
FISH AND WILDLIFE 


[Order 07-301—Filed December 24, 2007, 1:32 p.m., effective January 1, 
2008] 


Effective Date of Rule: January 1, 2008. 

Purpose: Amend fishing rules. 

Citation of Existing Rules Affected by this Order: 
Amending WAC 232-28-619. 

Statutory Authority for Adoption: RCW 77.12.047. 

Under RCW 34.05.350 the agency for good cause finds 
that immediate adoption, amendment, or repeal of a rule is 
necessary for the preservation of the public health, safety, or 
general welfare, and that observing the time requirements of 
notice and opportunity to comment upon adoption of a per- 
manent rule would be contrary to the public interest. 

Reasons for this Finding: Persons with disabilities have 
problems using oars and need assistance with electric motors. 
By allowing all persons to use an electric motor, there would 
be less impact on enforcement. There is insufficient time to 
promulgate permanent rules. 

Number of Sections Adopted in Order to Comply with 
Federal Statute: New 0, Amended 0, Repealed 0; Federal 
Rules or Standards: New 0, Amended 0, Repealed 0; or 
Recently Enacted State Statutes: New 0, Amended 0, 
Repealed 0. 
Number of Sections Adopted at Request of a Nongov- 
ernmental Entity: New 0, Amended 0, Repealed 0. 
Number of Sections Adopted on the Agency's Own Ini- 
tiative: New 0, Amended 1, Repealed 0. 
Number of Sections Adopted in Order to Clarify, 
Streamline, or Reform Agency Procedures: New 0, 
Amended 0, Repealed 0. 
Number of Sections Adopted Using Negotiated Rule 
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak- 
ing: New 0, Amended 0, Repealed 0; or Other Alternative 
Rule Making: New 0, Amended 0, Repealed 0. 

Date Adopted: December 24, 2007. 


J. P. Koenings 
Director 


NEW SECTION 


WAC 232-28-61900S Exceptions to statewide rules— 
Kalama River. Notwithstanding the provisions of WAC 
232-28-619, effective January 1, 2008 until further notice, 
electric motors are allowed on those waters of the Kalama 
River upstream of the Modrow Bridge. 


WSR 08-02-042 
EMERGENCY RULES 
DEPARTMENT OF 
FISH AND WILDLIFE 
[Order 07-304—Filed December 26, 2007, 4:22 p.m., effective December 
30, 2007, 8:00 a.m.] 


Effective Date of Rule: December 30, 2007, 8:00 a.m. 
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Purpose: Amend commercial fishing rules. 

Citation of Existing Rules Affected by this Order: 
Repealing WAC 220-52-04000Q and 220-52-04600M; and 
amending WAC 220-52-040 and 220-52-046. 

Statutory Authority for Adoption: RCW 77.12.047. 

Under RCW 34.05.350 the agency for good cause finds 
that immediate adoption, amendment, or repeal of a rule is 
necessary for the preservation of the public health, safety, or 
general welfare, and that observing the time requirements of 
notice and opportunity to comment upon adoption of a per- 
manent rule would be contrary to the public interest. 

Reasons for this Finding: Mandatory pick rate allow- 
ance for coastal crab will be achieved by the opening dates 
contained herein. The stepped opening periods/areas will 
also provide for fair start provisions. California Assembly 
Bill 2773 (effective January 1, 2007) limits the geographic 
area where a CA coastal Dungeness crab license is valid to 
the state and federal waters adjacent to the cost of California. 
Washington department of fish and wildlife agreed to adopt 
reciprocal regulations limiting the area that Washington 
coastal Dungeness crab licenses are valid to the state and fed- 
eral waters adjacent to the coast of Washington. There is 
insufficient time to promulgate permanent rules. 

Number of Sections Adopted in Order to Comply with 
Federal Statute: New 0, Amended 0, Repealed 0; Federal 
Rules or Standards: New 0, Amended 0, Repealed 0; or 
Recently Enacted State Statutes: New 0, Amended 0, 
Repealed 0. 
Number of Sections Adopted at Request of a Nongov- 
ernmental Entity: New 0, Amended 0, Repealed 0. 
Number of Sections Adopted on the Agency's Own Ini- 
tiative: New 0, Amended 2, Repealed 2. 
Number of Sections Adopted in Order to Clarify, 
Streamline, or Reform Agency Procedures: New 0, 
Amended 0, Repealed 0. 
Number of Sections Adopted Using Negotiated Rule 
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak- 
ing: New 0, Amended 0, Repealed 0; or Other Alternative 
Rule Making: New 0, Amended 0, Repealed 0. 

Date Adopted: December 26, 2007. 


Phil Anderson 
for Jeff Koenings 
Director 


NEW SECTION 


WAC 220-52-04000R Commercial crab fishery. 
Lawful and unlawful gear, methods and other unlawful 
acts. (1) Notwithstanding the provisions of WAC 220-52- 
040, effective immediately until further notice, it is unlawful 
for any fisher or wholesale dealer or buyer to land or pur- 
chase Dungeness crab taken from Grays Harbor, Willapa 
Bay, Columbia River, Washington coastal or adjacent waters 
of the Pacific Ocean through January 31, 2008, from any ves- 
sel unless: 

(a) A valid Washington crab vessel inspection certificate 
has been issued to the delivering vessel. Vessel hold inspec- 
tion certificates dated from November 30, 2007 to December 
31, 2007 are only valid for the area south of 46°28.00. 


Emergency 
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(b) The vessel inspection certificate numbers are 
recorded on all shellfish tickets completed for coastal Dunge- 
ness crab landings through January 31, 2008. 

(2) Notwithstanding the provisions of WAC 220-52-040, 
it is lawful for a vessel not designated on a Dungeness crab 
coastal fishery license to transport or deploy up to 250 pots at 
any one time for deployment in the coastal crab fishery 
between Klipsan Beach (46°28.00) and Destruction Island 
(47°40.50'). The primary operator of the vessel associated 
with the pots being transported must be aboard the vessel 
while they are being deployed. All other provisions of the 
permanent rule remain in effect. 

(3) Notwithstanding the provisions of WAC 220-52-040, 
effective immediately until February 4, 2008, it is unlawful to 
possess or deliver Dungeness crab unless the following con- 
ditions are met: 

(a) Vessels that participated in the coastal Dungeness 
crab fishery from Klipsan Beach (46°28.00 North Latitude) 
to Point Arena, CA, including Willapa Bay and the Columbia 
River, may possess crab for delivery into Washington ports 
south of 47°00.00 N. Lat., provided the crab were taken 
south of Oysterville (46°33.00 N. Lat.). 

(b) The vessel does not enter the area north of 47°00.00 
N. Lat. unless the operator of the vessel has contacted the 
Washington Department of Fish and Wildlife and provides a 
vessel hold inspection if requested by Fish and Wildlife offic- 
ers prior to entering this area. Prior to entering the area north 
of 47°00.00 N. Lat., vessel operators must call 360-249- 
4628, extension 253, and report the vessel name, operators 
name, estimated amount of crab to be delivered in pounds, 
and the estimated date, time and location of delivery 24 hours 
prior to entering the area. 


NEW SECTION 


WAC 220-52-04600N Coastal crab seasons. Notwith- 
standing the provisions of WAC 220-52-046, effective 
immediately until further notice, it is unlawful to fish for 
Dungeness crab in Washington coastal waters, the Pacific 
Ocean, Grays Harbor, Willapa Bay, or the Columbia River, 
except as provided for in this section. 

(1) The area from Klipsan Beach (46°28.00) to the 
WA/OR border (46°15.00) and Willapa Bay. 

(2) Vessels that participated in the coastal commercial 
Dungeness crab fishery in the waters from Point Arena, Cal- 
ifornia to Klipsan Beach, Washington (46°28.00), including 
Willapa Bay, before the area north of Klipsan Beach 
(46°28.00) opens, are prohibited from: 

a. Fishing in the area between Klipsan Beach (46°28.00) 
and Oysterville (46°33.00) until 10 days have elapsed from 
the time that the area north of Klipsan Beach opens. 

b. Fishing in the area between Oysterville (46°33.00) 
and Destruction Island (47°40.50") until February 4, 2008. 

c. Fishing in the area from Destruction Island (47°40.50') 
to the U.S. Canada border until 20 days have elapsed from the 
time that the area north of Destruction Island opens. 

(3) The area from Klipsan Beach (46°28.00) to Destruc- 
tion Island (47°40.50') and Grays Harbor. 
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a. Crab gear may be set in the area between Klipsan 
Beach (46°28.00) and Destruction Island (47°40.50') begin- 
ning at 8:00 a.m., December 30, 2007. 

b. It is lawful to pull crab gear beginning at 12:01 a.m., 
January 2, 2008. 

(4) The Quinault Primary Special Management Area 
(PSMA) is closed to fishing for Dungeness crab until further 
notice. The PSMA includes the area shoreward of a line 
approximating the 27-fathom depth curve between Raft River 
(47°28.00) and Copalis River (47°08.00) according to the fol- 
lowing coordinates: 


Northeast Corner (Raft River): 47°28.00 N. Lat. 
47°28.00 N. Lat. 


47°08.00 N. Lat. 
47°08.00 N. Lat. 


124°20.70 W. Lon. 
124°34.00 W. Lon. 
124°24.75 W. Lon. 
124°11.20 W. Lon. 


Northwest Corner: 
Southwest Corner: 


Southeast Corner (Copalis 
River): 


(5) All other provisions of the permanent rule remain in 
effect. 


REPEALER 


The following sections of the Washington Administra- 
tive Code are repealed effective 8:00 a.m. December 30, 
2007: 


WAC 220-52-04000Q Commercial crab fishery. 
Lawful and unlawful gear, 
methods and other unlawful 


acts. (07-289) 


WAC 220-52-04600M Coastal crab seasons. (07- 


286) 


WSR 08-02-051 
EMERGENCY RULES 
DEPARTMENT OF 
FISH AND WILDLIFE 
[Order 07-307—Filed December 27, 2007, 3:31 p.m., effective December 
31, 2007, 5:00 p.m.] 


Effective Date of Rule: December 31, 2007, 5:00 p.m. 

Purpose: Amend commercial fishing rules. 

Citation of Existing Rules Affected by this Order: 
Amending WAC 220-52-046. 

Statutory Authority for Adoption: RCW 77.12.047. 

Under RCW 34.05.350 the agency for good cause finds 
that immediate adoption, amendment, or repeal of a rule is 
necessary for the preservation of the public health, safety, or 
general welfare, and that observing the time requirements of 
notice and opportunity to comment upon adoption of a per- 
manent rule would be contrary to the public interest. 

Reasons for this Finding: This closure complies with 
state/treaty management agreements to reduce fishing mor- 
tality in areas that do not meet the hardshell criteria. There is 
insufficient time to promulgate permanent rules. 

Number of Sections Adopted in Order to Comply with 
Federal Statute: New 0, Amended 0, Repealed 0; Federal 
Rules or Standards: New 0, Amended 0, Repealed 0; or 
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Recently Enacted State Statutes: New 0, Amended 0, 
Repealed 0. 
Number of Sections Adopted at Request of a Nongov- 
ernmental Entity: New 0, Amended 0, Repealed 0. 
Number of Sections Adopted on the Agency's Own Ini- 
tiative: New 0, Amended 1, Repealed 0. 
Number of Sections Adopted in Order to Clarify, 
Streamline, or Reform Agency Procedures: New 0, 
Amended 0, Repealed 0. 
Number of Sections Adopted Using Negotiated Rule 
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak- 
ing: New 0, Amended 0, Repealed 0; or Other Alternative 
Rule Making: New 0, Amended 0, Repealed 0. 

Date Adopted: December 27, 2007. 


Phil Anderson 
for Jeff Koenings 
Director 


NEW SECTION 


WAC 220-52-04600P Puget Sound crab fishery— 
Seasons and areas. Notwithstanding the provisions of WAC 
220-52-046, effective 5:00 p.m. December 31, 2007 until fur- 
ther notice: 

1) It will be unlawful to fish for Dungeness Crab for 
commercial purposes in those waters of Marine Fish-Shell- 
fish Management and Catch Reporting Area 26A within the 
area east of a line from the spiral staircase at Howarth Park 
due north to the south end of Gedney Island and that portion 
of 24B east of a line from the north end of Gedney Island to 
Camano Head and south of a line drawn from Camano Head 
to Hermosa Point (north end of Tulalip Bay). 

2) Effective 5:00 p.m. December 31, 2007 until 5:00 
p.m. January 5, 2008, it will be lawful for crab fishers to 
remove their gear from those waters of Marine Fish-Shellfish 
Management and Catch Reporting Area 26A within the area 
east of a line from the spiral staircase at Howarth Park due 
north to the south end of Gedney Island and that portion of 
24B east of a line from the north end of Gedney Island to 
Camano Head and south of a line drawn from Camano Head 
to Hermosa Point (north end of Tulalip Bay). No crab may be 
retained, landed from, or possessed from the above area after 
5:00 p.m. December 31, 2007. 


WSR 08-02-052 
EMERGENCY RULES 
DEPARTMENT OF 
FISH AND WILDLIFE 


[Order 07-308—Filed December 27, 2007, 3:32 p.m., effective December 
28, 2007] 


Effective Date of Rule: December 28, 2007. 

Purpose: Amend commercial fishing rules. 

Citation of Existing Rules Affected by this Order: 
Repealing WAC 220-52-07300Q; amending WAC 220-52- 
073. 

Statutory Authority for Adoption: RCW 77.12.047. 
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Under RCW 34.05.350 the agency for good cause finds 
that immediate adoption, amendment, or repeal of a rule is 
necessary for the preservation of the public health, safety, or 
general welfare, and that observing the time requirements of 
notice and opportunity to comment upon adoption of a per- 
manent rule would be contrary to the public interest. 

Reasons for this Finding: Harvestable amounts of red 
and green sea urchins exist in the areas described. Prohibit- 
ing all diving from licensed sea urchin harvest vessels within 
Sea Urchin District 3 when those vessels have red sea urchin 
on-board discourages the taking of red urchins from the dis- 
trict (currently closed to red urchin harvest) and reporting the 
catch to the adjacent harvest district. Prohibiting transport of 
urchins from Districts 1 and 2 to other districts will prevent 
spoiling of product, promote accurate catch accounting, and 
provide for an orderly fishery. Prohibition of all diving from 
licensed sea urchin harvest vessels within one day of sched- 
uled sea urchin openings discourages the practice of fishing 
on closed days and hiding the unlawful catch underwater 
until the legal opening. There is insufficient time to promul- 
gate permanent rules. 

Number of Sections Adopted in Order to Comply with 
Federal Statute: New 0, Amended 0, Repealed 0; Federal 
Rules or Standards: New 0, Amended 0, Repealed 0; or 
Recently Enacted State Statutes: New 0, Amended 0, 
Repealed 0. 
Number of Sections Adopted at Request of a Nongov- 
ernmental Entity: New 0, Amended 0, Repealed 0. 
Number of Sections Adopted on the Agency's Own Ini- 
tiative: New 1, Amended 0, Repealed 1. 
Number of Sections Adopted in Order to Clarify, 
Streamline, or Reform Agency Procedures: New 0, 
Amended 0, Repealed 0. 
Number of Sections Adopted Using Negotiated Rule 
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak- 
ing: New 0, Amended 0, Repealed 0; or Other Alternative 
Rule Making: New 0, Amended 0, Repealed 0. 

Date Adopted: December 27, 2007. 


Phil Anderson 
for Jeff Koenings 
Director 


NEW SECTION 


WAC 220-52-07300R Sea urchins. Notwithstanding 
the provisions of WAC 220-52-073, effective December 28, 
2007 until further notice, it is unlawful to take or possess sea 
urchins taken for commercial purposes except as provided for 
in this section: 

(1) Green sea urchins: Sea Urchin Districts 1 and 2 are 
open only on January 2, 2008. Sea Urchin Districts 3, 4, 6 
and 7 are open only on Sunday through Friday of each week. 
The minimum size for green sea urchins is 2.25 inches (size 
in largest test diameter exclusive of spines). 

(2) Red sea urchins: Sea Urchin Districts 1 and 2 are 
open only on Sunday through Friday of each week. Sea 
Urchin District 4 is open only on December 28, 2007. In Sea 
Urchin Districts 1 and 2 it is unlawful to harvest red sea 
urchins smaller than 4.0 inches or larger than 5.5 inches (size 
in largest test diameter exclusive of spines). In Sea Urchin 
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District 4 it is unlawful to harvest red sea urchins smaller than 
3.25 inches or larger than 5.0 inches (size in largest test diam- 
eter exclusive of spines). 

(3) It is unlawful to dive for any purpose from a commer- 
cially licensed sea urchin fishing vessel in Sea Urchin Dis- 
trict 3 when the vessel has red sea urchins on-board. 

(4) Red and green sea urchins harvested in Sea Urchin 
Districts 1 and 2 must be landed in Sea Urchin Districts 1 and 
2: 

(5) It is unlawful to dive for any purpose from a commer- 
cially licensed sea urchin fishing vessel on Saturday of each 
week, except by written permission from the Director. 


REPEALER 


The following section of the Washington Administrative 
code is repealed, effective December 28, 2007: 


WAC 220-52-07300Q Sea urchins. (07-305) 


WSR 08-02-056 
EMERGENCY RULES 
DEPARTMENT OF 
SOCIAL AND HEALTH SERVICES 
(Aging and Disability Services Administration) 
[Filed December 28, 2007, 9:04 a.m., effective December 28, 2007, 9:04 
a.m.] 


Effective Date of Rule: Immediately. 

Purpose: The department is revising sections within 
chapter 388-106 WAC to amend the in-home classifications 
to allow for the additional consideration of hours for clients 
with complex behavioral and cognitive issues and for clients 
with extremely high needs for assistance with activities of 
daily living. 

Citation of Existing Rules Affected by this Order: 
Amending WAC 388-106-0100, 388-106-0110, and 388- 
106-0125. 

Statutory Authority for Adoption: RCW 74.08.090 and 
74.09.520. 

Other Authority: Chapter 522, Laws of 2007 (SHB 
1128). 

Under RCW 34.05.350 the agency for good cause finds 
that state or federal law or federal rule or a federal deadline 
for state receipt of federal funds requires immediate adoption 
of a rule. 

Reasons for this Finding: The department must extend 
emergency rules to meet requirements of the individual pro- 
vider home care worker CBA, approved and funded by the 
Washington state legislature in the 2007-09 Omnibus Operat- 
ing Budget. DSHS long-term care budget notes state "effec- 
tive September 1, 2007, certain hours of work for providers 
caring for clients with complex behavioral and cognitive 
issues will be increased." A CR-101 was filed as WSR 07- 
15-048 on July 13, 2007, and draft permanent rules have been 
routed for review. The department has filed a CR-102 as 
WSR 08-02-027 and a public hearing is scheduled for Febru- 
ary 5, 2008. 


Emergency 


[8] 


Washington State Register, Issue 08-02 


Number of Sections Adopted in Order to Comply with 
Federal Statute: New 0, Amended 0, Repealed 0; Federal 
Rules or Standards: New 0, Amended 0, Repealed 0; or 
Recently Enacted State Statutes: New 0, Amended 3, 
Repealed 0. 

Number of Sections Adopted at Request of a Nongov- 
ernmental Entity: New 0, Amended 0, Repealed 0. 

Number of Sections Adopted on the Agency's Own Ini- 
tiative: New 0, Amended 0, Repealed 0. 

Number of Sections Adopted in Order to Clarify, 
Streamline, or Reform Agency Procedures: New 0, 
Amended 0, Repealed 0. 

Number of Sections Adopted Using Negotiated Rule 
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak- 
ing: New 0, Amended 0, Repealed 0; or Other Alternative 
Rule Making: New 0, Amended 3, Repealed 0. 

Date Adopted: December 20, 2007. 

Stephanie E. Schiller 
Rules Coordinator 


AMENDATORY SECTION (Amending WSR 05-11-082, 
filed 5/17/05, effective 6/17/05) 


WAC 388-106-0100 How does the CARE tool mea- 
sure mood and behaviors? (1) When you do not meet the 
criteria for the clinically complex classification group, or the 
criteria for exceptional care, or for in-home only have a cog- 
nitive performance scale score of five or six, then the mood 
and behavior criteria listed in subsections (3) and (4) below 
determines your classification group. If you are eligible for 
more than one "B" group classification based on the two 
methodologies, CARE will place you in the highest group for 
which you qualify. 

(2) For each behavior that the CARE tool has docu- 
mented, the department will determine a status as "current" or 
"past" as defined in WAC 388-106-0010. 

(3) CARE places you in the mood and behavior classifi- 
cation group only if you have one or more of the behav- 
ior/moods that also meets the listed status, frequency, and 
alterability as identified in the following chart((—Ne-ether 
meoeds-_orbehaviers-decumented by CARE HH qualify you 
forthe meed and behavier-classtfication.)): 


Behavior/Mood AND Status, Frequency & Alterability 
Assaultive Current 
Combative during per- Current 


sonal care 


Combative during per- 
sonal care 


In past and addressed with current interven- 
tions 


Crying tearfulness Current, frequency 4 or more days per week 


Delusions In past, addressed with current interventions 


N/A 


Depression score 
(=H) of 14 or 
greater 

Disrobes in public 


Current and not easily altered 


Easily irritable/agitated Current and not easily altered 


Eats nonedible sub- Current 


stances 


Eats nonedible sub- 
stances 


In past, addressed with current interventions 


Hallucinations Current 
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Behavior/Mood 


AND Status, Frequency & Alterability 


Hiding items 


In past, addressed with current interventions 
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The list of behaviors below is divided into categories. 


Each category has a point limit of how many points can be 


Hoarding/collecting In past, addressed with current interventions counted toward the total behavior point score as detailed 
Mental health ther- Need below. The total behavior point score is determined by total- 
apy/program ing the weight-adjusted values for each category below. 
Repetitive com- Current, daily 
plaints/questions Behavior Value 
Repetitive com- In past, addressed with current interventions Easily ae Not Easily 
plaints/questions Altered/Past Altered 
Repetitive move- Current, daily 1. Crying and Tearfulness a) 1 
ment/pacing 2. Easily Inritable/A gitated 5 1 
Resistive to care Cirrent 3. Obsessive about health or body 49; 1 
Resistive to care In past, addressed with current interventions functions 
Sexual acting out Current 4. Repetitive Physical Movement 2: 1 
Sexual acting out In past, addressed with current interventions 5. Hiding Items 5 1 
Spitting Current and not easily altered 6. Hoarding/Collecting 5 1 
Spitting In past, addressed with current interventions 7. Inappropriate Verbal Noise 5 1 
Breaks/throws items Current 8. Wanders, not exit seeking 5 1 
Unsafe smoking Current and not easily altered Maximum total points after adjust- 
Up at night and requires Current ing for status for behaviors 1-8= 2 
intervention 9. Repetitive anxious com- 1 2 
Wanders exit seeking Current plaints/questions 
Wanders exit seeking In past, addressed with current interventions 10. Rummaging through or takes 2 
Wanders not exit seek- Current others belongings 
ing 11. Verbally Abusive 1 2 
Wanders not exit seek- In past, addressed with current interventions 12. Yelling/Screaming 1 2 
ing 13. Spitting 1 2 
Yelling/screaming Current, frequency 4 or more days per week 14. Unrealistic Fears 1 2 
((Key: 15. Accuses others of stealing 1 2 
7 meats grester ian: Maximum total points after adjust- 
z= means greater than: ing for status for behaviors 9-15= 3 
D) 16. Resistive to care with 2 3 
or words/gestures 
(4) CARE places you in the mood and behavior classifi- 17. Up at night, requires interven- 3 
cation group if you have a behavior point score greater than tion 
1, your CPS score (as defined in WAC 388-106-0090) is 18. Unsafe cooking 2 3 
greater than 2, and your ADL score (as defined in WAC 388- 19. Inappropriate toileting/menses 2 3 
106-0105) is greater than 1. activity 
20. Unsafe smoking 2 3 
3 x 21. Left home and became lost 2 3 
Status | Intervention | Frequency | Weight A Dei aa 2 3 
Past No Interven- N/A 0 Maximum total points after adjust- 
tion ing for status for behaviors 16-22= 
Past With Interven- N/A 0.25 4 
tion 23. Injures self 4 5 
Current N/A 1-3 days Fark 0.5 24. Wanders/Exit seeking 4 5 
25. Sexual acting out 4 5 
Current N/A 4-6 days/wk 0.75 e nA 4 5 
Current N/A Daily 1 27. Assaultive 4 5 
. . 28. Breaks, throws items 4 5 
Each current behavior (as shown in the table below) has Maximúmtotal points -after adjust 
a value from .5 to 6 depending on the severity and alterabil- ing for status for behaviors 23-28= 
ity. Each status combination (shown in the table above) has a 10 
weight from 0 to 1. Behavior points are determined by mul- 29. Fire setting 5 6 
tiplying the value of each current behavior (from the list 30. Combative during care 5 6 
below) by the weight of the status combination (above). 31. Pica 5 6 
Behavior points for past behaviors will be determined by 32. Seeks vulnerable partners 5 6 
multiplying the easily altered value of the behavior from the Maximum total points after adjust- 
table below by the appropriate weight from the table above (0 ing for status for behaviors 29-32= 
or .25). 12 
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AMENDATORY SECTION (Amending WSR 05-11-082, 
filed 5/17/05, effective 6/17/05) 


WAC 388-106-0110 How does the CARE tool evalu- 
ate me for the exceptional care classification of in-home 
care? CARE places you in the exceptional care classifica- 
tions for the in-home setting when the following criteria are 
met in either diagram 1 or 2: 
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Diagram 2 


All of the following apply: 

m You require IV nutrition support or tube feeding; 

m Your total calories received per IV or tube was greater 
than 50%; and 

m Your fluid intake by IV or tube is greater than 2 cups 


per day. 


You need a Turning/repositioning program. 
AND 


You require at least one of the following: 

External catheter; 

Intermittent catheter; 

Indwelling catheter care; 

Bowel program; ((ef)) 

Ostomy care; or 

Total in Self Performance for Toilet Use. 
AND 


You need one of the following services provided by an indi- 
vidual provider, agency provider, a private duty nurse, or 
through self-directed care: 

m Active range of motion (AROM); or 

m Passive range of motion (PROM). 


Diagram 2 


You have an ADL score of greater than or equal to 22. 
AND 


You need a Turning/repositioning program. 
AND 


You need one of the following services provided by an indi- 
vidual provider, agency provider, a private duty nurse, or 
through self-directed care: 
m Active range of motion (AROM); or 
m Passive range of motion (PROM). 

AND 
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Diagram 1 AND 
((Yeu-have-one-ofthe folowine diagnoses: You need assistance with one of the following, provided by 
@-Quadriplesia: an individual provider, agency provider, a private duty 
m—Paraplesia: nurse, or through self-directed care: 
m ALS (Amyotrophic Lateral Selerosis}; m Dialysis; or 
m Parkinson's Disease: m Ventilator/respirator. 
B= Mahle Selos: 
m--Comatose; AMENDATORY SECTION (Amending WSR 05-11-082, 
E Muscular Dystrophy; filed 5/17/05, effective 6/17/05) 
m—Cerebral Palsy: 
m— Post Pelio Syndrome:or WAC 388-106-0125 How does CARE use ((the)) cri- 
TBI traumatic brain injury) ferii (Of eerste performance cs de--t mined ondex 
WAC388-106-0096_clinjeal-complexity_as_determined 
(GANB)) under WAC 388-106-0095, moed/behaviers-asdeter 
You have an ADL score of greater than or equal to 22. minedinides-WAC 388-106-0100 4D s-as-determined 
AND ander WAC 388-106-105 nnd ereeptionaleareasdetet 


5)) to place me in a clas- 
sification group for in-home care? CARE uses the criteria 
of cognitive performance score as determined under WAC 
388-106-0090, clinical complexity as determined under 
WAC 388-106-0095, mood/behavior and behavior point 
score as determined under WAC 388-106-0100, ADLS as 
determined under WAC 388-106-0105, and exceptional care 
as determined under WAC 388-106-0110 to place you into 
one of the following ((feurteer)) seventeen in-home groups. 
CARE classification is determined first by meeting criteria to 
be placed into a group, then you are further classified based 
on ADL score or behavior point score into a classification 
sub-group following a classification path of highest possible 
base hours to lowest qualifying base hours. 


(1) If you meet the criteria for exceptional care, then 
CARE will place you in Group E. CARE then further clas- 
sifies you into: 

(a) Group E High with 420 base hours if you have an 
ADL score of 26-28; or 

(b) Group E Medium with 350 base hours if you have 
an ADL score of 22-25. 


(2) If you meet the criteria for clinical complexity and 
have cognitive performance score of 4-6 or you have cogni- 
tive performance score of 5-6, then you are classified in 
Group D regardless of your mood and behavior qualification 
or behavior points. CARE then further classifies you into: 


(a) Group D High with 280 base hours if you have an 
ADL score of 25-28; or 


(b) Group D Medium-High with 240 base hours if you 
have an ADL score of 18-24; or 


(c) Group D Medium with 190 base hours if you have 
an ADL score of 13-17; or 

(d) Group D Low with 145 base hours if you have an 
ADL score of 2-12. 
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(3) If you meet the criteria for clinical complexity and 
have a CPS score of less than 4, then you are classified in 


Group C regardless of your mood and behavior qualification 
or behavior points. CARE then further classifies you into: 

(a) Group C High with 200 base hours if you have an 
ADL score of 25-28; or 

(b) Group C Medium-High with 180 base hours if you 
have an ADL score of 18-24; or 

(c) Group C Medium with 140 base hours if you have 
an ADL score of 9-17; or 

(d) Group C Low with 95 base hours if you have an 
ADL score of 2-8. 

(4) If you meet the criteria for mood and behavior quali- 
fication and do not meet the classification for C, D, or E 


groups, then you are classified into Group B. CARE further 
classifies you into: 

(a) Group B High with 155 base hours if you have an 
ADL score of 15-28; or 

(b) Group B Medium with 90 base hours if you have an 
ADL score of 5-14; or 

(c) Group B Low with 52 base hours if you have an 
ADL score of 0-4; or 
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(5) If you meet the criteria for behavior points and have 
a CPS score of greater than 2 and your ADL score is greater 
than 1, and do not meet the classification for C, D, or E 
groups, then you are classified in Group B. CARE further 
classifies you into: 

(a) Group B High with 155 base hours if you have a 
behavior point score 12 or greater; or 

(b) Group B Medium-High with 110 base hours if you 
have a behavior point score greater than 6; or 

(c) Group B Medium with 90 base hours if you have a 
behavior point score greater than 4; or 

(d) Group B Low with 52 base hours if you have a 
behavior point score greater than 1. 


(6) If you are not clinically complex and your CPS score 
is less than 5 and you do not qualify under either mood and 
behavior criteria, then you are classified in Group A. CARE 
further classifies you into: 


(a) Group A High with 78 base hours if you have an 
ADL score of 10-28; or 

b) Group A Medium with 62 base hours if you have an 
ADL score of 5-9; or 


(c) Group A Low with 29 base hours if you have an 
ADL score of 0-4. 


((Glassifieation)) (ADLSesre)) ((Greup)) ((Base-Heours-of Greup)) 
(Group) ((ADE Seore26-28)) (EHigh 44) ((428)) 
( ie = ((ADE Seore-22-25)) ((E-Med-43))) ((358)) 
Meed-and behavier—yes-orne 
and 
Cosnitive- performance seore—0-6)) 
((CGlassifieatien)) ((ADESeere)) ((Greup)) ((Base-Heurs-efGreup)) 
((Greup-D)) ((ADE Score+8-28)) ((D-High-42))) ((240)) 
(( = ((ADL Seore 3-4) ((B-Med4)) ((499)) 
te: ma (ABE Seore2-2)) (PE 49) (5) 
and 
ior = )) 
((OR)) 
((Cognitive-performance-seore—S-6 
and 
ae = 
and 
Meod-and behavior —yes- or ne) 
((CGlassifieatien)) ((ADESeere)) ((Greup)) ((Base-Heours-ef Greup)) 
((Greup-€)) ((ADE Score 48-28) ((CHigh{9))) ((489)) 
(( ee = ((ADE Seore 949) ((C-Med48))) ((449)) 
a ((ADE Score2-8)) ((C-Lew{#))) ((83)) 
and 
Meoed-and behavier—yes-or-ne)) 
((Glassifieatien)) ((ADE-Seere)) ((Greup)) ((Base-Heurs-efGreup)) 
((Greup-B)) ((ADE Seore45-28)) ((BHigh{6))) ((455)) 
(( aie = ((ADE Seore 5-4)) ((BMed45))) ((98)) 
“A be 
Heel oe ii ((ADE Seore-0-4)) (BEew{4)) (63) 
Cognitive performance seore—0-4)) 
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((Classifieation)) ((ADE-Seore)) ((Group)) (Base Hours-of Group) 
((Group-)) ((ADE-Seore 0-28) (HHB) ((78)) 
K ior ((ADE Seore-5-9)) ((A-Med-2))) ((62)) 
hd bet a ((ADL Score 0-4)) (ALow-()) (CD) 
and 
Cognitive performance-seore=0-4)) 


WSR 08-02-057 
EMERGENCY RULES 
DEPARTMENT OF 
SOCIAL AND HEALTH SERVICES 
(Aging and Disability Services Administration) 
[Filed December 28, 2007, 9:06 a.m., effective January 1, 2008] 


Effective Date of Rule: January 1, 2008. 
Purpose: 


° DSHS is updating the 2008 federal maximum resource 
standard that increases January 1, 2008. This includes 
the formula and a link to the long-term care standards. 

° DSHS is updating the 2008 federal maximum mainte- 
nance standard that increases January 1, 2008. This 
includes the formula and a link to the long-term care 
standards. 

° Because both standards increase annually, the links to 
the updated standards will show the updated amounts 
starting in January 2009 and each year thereafter. 


Citation of Existing Rules Affected by this Order: 
Amending WAC 388-513-1350 and 388-513-1380. 

Statutory Authority for Adoption: RCW 74.04.050, 
74.04.057, 74.08.090, 74.09.500, and 74.09.530. 

Under RCW 34.05.350 the agency for good cause finds 
that state or federal law or federal rule or a federal deadline 
for state receipt of federal funds requires immediate adoption 
of a rule. 

Reasons for this Finding: Emergency rules are necessary 
to implement the federal maximum resource standard and the 
federal maximum maintenance standard that become effec- 
tive January 1, 2008. A CR-101 was filed as WSR 07-22-063 
on November 2, 2007. 

Number of Sections Adopted in Order to Comply with 
Federal Statute: New 0, Amended 0, Repealed 0; Federal 
Rules or Standards: New 0, Amended 2, Repealed 0; or 
Recently Enacted State Statutes: New 0, Amended 0, 
Repealed 0. 

Number of Sections Adopted at Request of a Nongov- 
ernmental Entity: New 0, Amended 0, Repealed 0. 

Number of Sections Adopted on the Agency's Own Ini- 
tiative: New 0, Amended 0, Repealed 0. 

Number of Sections Adopted in Order to Clarify, 
Streamline, or Reform Agency Procedures: New 0, 
Amended 0, Repealed 0. 

Number of Sections Adopted Using Negotiated Rule 
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak- 
ing: New 0, Amended 0, Repealed 0; or Other Alternative 
Rule Making: New 0, Amended 2, Repealed 0. 
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Date Adopted: December 21, 2007. 
Stephanie E. Schiller 
Rules Coordinator 


AMENDATORY SECTION (Amending WSR 07-19-128, 
filed 9/19/07, effective 10/20/07) 


WAC 388-513-1350 Defining the resource standard 
and determining resource eligibility for long-term care 
(LTC) services. This section describes how the department 
defines the resource standard and countable or excluded 
resources when determining a client's eligibility for LTC ser- 
vices. The department uses the term "resource standard" to 
describe the maximum amount of resources a client can have 
and still be resource eligible for program benefits. 

(1) The resource standard used to determine eligibility 
for LTC services equals: 

(a) Two thousand dollars for: 

(i) A single client; or 

(ii) A legally married client with a community spouse, 
subject to the provisions described in subsections (8) through 
(11) of this section; or 

(b) Three thousand dollars for a legally married couple, 
unless subsection (3) of this section applies. 

(2) When both spouses apply for LTC services the 
department considers the resources of both spouses as avail- 
able to each other through the month in which the spouses 
stopped living together. 

(3) When both spouses are institutionalized, the depart- 
ment will determine the eligibility of each spouse as a single 
client the month following the month of separation. 

(4) If the department has already established eligibility 
and authorized services for one spouse, and the community 
spouse needs LTC services in the same month, (but after eli- 
gibility has been established and services authorized for the 
institutional spouse), then the department applies the stan- 
dard described in subsection (1)(a) of this section to each 
spouse. If doing this would make one of the spouses ineligi- 
ble, then the department applies (1)(b) of this section for a 
couple. 

(5) When a single institutionalized individual marries, 
the department will redetermine eligibility applying the rules 
for a legally married couple. 

(6) The department applies the following rules when 
determining available resources for LTC services: 

(a) WAC 388-475-0300, Resource eligibility; 

(b) WAC 388-475-0250, How to determine who owns a 
resource; and 

(c) WAC 388-470-0060(6), Resources of an alien's spon- 
sor. 
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(7) For LTC services the department determines a cli- 
ent's countable resources as follows: 

(a) The department determines countable resources for 
SSI-related clients as described in WAC 388-475-0350 
through 388-475-0550 and resources excluded by federal law 
with the exception of: 

(1) WAC 388-475-0550(16); 

Gi) WAC 388-475-0350 (1)(b) clients who have submit- 
ted an application for LTC services on or after May 1, 2006 
and have an equity interest greater than five hundred thou- 
sand dollars in their primary residence are ineligible for LTC 
services. This exception does not apply if a spouse or blind, 
disabled or dependent child under age twenty-one is lawfully 
residing in the primary residence. Clients denied or termi- 
nated LTC services due to excess home equity may apply for 
an undue hardship waiver. 

(b) For an SSJ-related client one automobile per house- 
hold is excluded regardless of value if it is used for transpor- 
tation of the eligible individual/couple. 

(i) For an SSI-related client with a community spouse, 
the value of one automobile is excluded regardless of its use 
or value. 

(ii) Vehicles not meeting the definition of automobile is 
a vehicle that has been junked or a vehicle that is used only as 
a recreational vehicle. 

(c) For a SSI-related client, the department adds together 
the countable resources of both spouses if subsections (2), (5) 
and (8)(a) or (b) apply, but not if subsection (3) or (4) apply. 

(d) For an SSI-related client, excess resources are 
reduced: 

(i) In an amount equal to incurred medical expenses such 
as: 

(A) Premiums, deductibles, and coinsurance/copayment 
charges for health insurance and medicare; 

(B) Necessary medical care recognized under state law, 
but not covered under the state's medicaid plan; 

(C) Necessary medical care covered under the state's 
medicaid plan incurred prior to medicaid eligibility. 

(ii) As long as the incurred medical expenses: 

(A) Are not subject to third-party payment or reimburse- 
ment; 

(B) Have not been used to satisfy a previous spend down 
liability; 

(C) Have not previously been used to reduce excess 
resources; 

(D) Have not been used to reduce client responsibility 
toward cost of care; 

(E) Were not incurred during a transfer of asset penalty 
described in WAC 388-513-1363, 388-513-1364, 388-513- 
1365 and 388-513-1366; and 

(F) Are amounts for which the client remains liable. 

(e) Expenses not allowed to reduce excess resources or 
participation in personal care: 

(i) Unpaid expense(s) prior to waiver eligibility to an 
adult family home (AFH) or boarding home is not a medical 
expense. 

(ii) Personal care cost in excess of approved hours deter- 
mined by the CARE assessment described in chapter 388-106 
WAC is not a medical expense. 
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(f) The amount of excess resources is limited to the fol- 
lowing amounts: 

(i) For LTC services provided under the categorically 
needy (CN) program: 

(A) Gross income must be at or below the special income 
level (SIL), 300% of the FBR. 

(B) Ina medical institution, excess resources and income 
must be under the state medicaid rate. 

(C) For CN waiver eligibility, incurred medical expenses 
must reduce resources within allowable resource limits for 
CN-waiver eligibility. The cost of care for the waiver ser- 
vices cannot be allowed as a projected expense. 

(ii) For LTC services provided under the medically 
needy (MN) program when excess resources are added to 
nonexcluded income, the combined total is less than the: 

(A) Private medical institution rate plus the amount of 
recurring medical expenses for institutional services; or 

(B) Private hospice rate plus the amount of recurring 
medical expenses, for hospice services in a medical institu- 
tion. 

(C) For MN waiver eligibility, incurred medical 
expenses must reduce resources within allowable resource 
limits for MN-waiver eligibility. The cost of care for the 
waiver services cannot be allowed as a projected expense. 

(g) For a client not related to SSI, the department applies 
the resource rules of the program used to relate the client to 
medical eligibility. 

(8) For legally married clients when only one spouse 
meets institutional status, the following rules apply. If the cli- 
ent's current period of institutional status began: 

(a) Before October 1, 1989, the department adds together 
one-half the total amount of countable resources held in the 
name of: 

(i) The institutionalized spouse; or 

(ii) Both spouses. 

(b) On or after October 1, 1989, the department adds 
together the total amount of nonexcluded resources held in 
the name of: 

(i) Either spouse; or 

(ii) Both spouses. 

(9) If subsection (8)(b) of this section applies, the depart- 
ment determines the amount of resources that are allocated to 
the community spouse before determining countable 
resources used to establish eligibility for the institutionalized 
spouse, as follows: 

(a) If the client's current period of institutional status 
began on or after October 1, 1989 and before August 1, 2003, 
the department allocates the maximum amount of resources 
ordinarily allowed by law. ((Fhe-+maxinumaHeoeation 
effective Fanuaryt 2006-)) Effective January 1, ((2907)) 
2008, the maximum allocation is one hundred and ((ene)) 
four thousand ((s#«)) four hundred ((andferty)) dollars. (This 
standard increases annually on January 1st based on the con- 
sumer price index. For the current standard starting January 
2008 and each year thereafter, see long-term care standards at 
http://www1.dshs.wa.gov/manuals/eaz/sections/LongTerm- 
Care/LTCstandardspna.shtml); or 
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(b) If the client's current period of institutional status 
began on or after August 1, 2003, the department allocates 
the greater of: 

(i) A spousal share equal to one-half of the couple's com- 
bined countable resources as of the beginning of the current 
period of institutional status, up to the amount described in 
subsection (9)(a) of this section; or 

(ii) The state spousal resource standard of forty-five 
thousand one hundred four dollars effective July 1, 2007 (this 
standard increases every odd year on July Ist). This increase 
is based on the consumer price index published by the federal 
bureau of labor statistics. For the current standard starting 
July 2007 and each year thereafter, see long-term care stan- 
dards at http://www1l.dshs.wa.gov/manuals/eaz/sections/ 
LongTermCare/LTCstandardspna.shtml. 


(10) The amount of the spousal share described in 
(9)(b)(i) can be determined anytime between the date that the 
current period of institutional status began and the date that 
eligibility for LTC services is determined. The following 
tules apply to the determination of the spousal share: 

(a) Prior to an application for LTC services, the couple's 
combined countable resources are evaluated from the date of 
the current period of institutional status at the request of 
either member of the couple. The determination of the spou- 
sal share is completed when necessary documentation and/or 
verification is provided; or 

(b) The determination of the spousal share is completed 
as part of the application for LTC services if the client was 
institutionalized prior to the month of application, and 
declares the spousal share exceeds the state spousal resource 
standard. The client is required to provide verification of the 
couple's combined countable resources held at the beginning 
of the current period of institutional status. 


(11) The amount of allocated resources described in sub- 
section (9) of this section can be increased, only if: 

(a) A court transfers additional resources to the commu- 
nity spouse; or 

(b) An administrative law judge establishes in a fair 
hearing described in chapter 388-02 WAC, that the amount is 
inadequate to provide a minimum monthly maintenance 
needs amount for the community spouse. 


(12) The department considers resources of the commu- 
nity spouse unavailable to the institutionalized spouse the 
month after eligibility for LTC services is established, unless 
subsection (5) or (13)(a), (b), or (c) of this section applies. 

(13) A redetermination of the couple's resources as 
described in subsection (7) is required, if: 

(a) The institutionalized spouse has a break of at least 
thirty consecutive days in a period of institutional status; 

(b) The institutionalized spouse's countable resources 
exceed the standard described in subsection (1)(a), if subsec- 
tion (8)(b) applies; or 

(c) The institutionalized spouse does not transfer the 
amount described in subsections (9) or (11) to the community 
spouse or to another person for the sole benefit of the com- 
munity spouse as described in WAC 388-513-1365(4) by 
either: 


(i) The first regularly scheduled eligibility review; or 
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Gii) The reasonable amount of additional time necessary 
to obtain a court order for the support of the community 
spouse. 


AMENDATORY SECTION (Amending WSR 07-19-126, 
filed 9/19/07, effective 10/20/07) 


WAC 388-513-1380 Determining a client's financial 
participation in the cost of care for long-term care (LTC) 
services. This rule describes how the department allocates 
income and excess resources when determining participation 
in the cost of care (the post-eligibility process). The depart- 
ment applies rules described in WAC 388-513-1315 to define 
which income and resources must be used in this process. 

(1) For a client receiving institutional or hospice services 
in a medical institution, the department applies all subsec- 
tions of this rule. 


(2) For a client receiving waiver services at home or in 
an alternate living facility, the department applies only those 
subsections of this rule that are cited in the rules for those 
programs. 

(3) For a client receiving hospice services at home, or in 
an alternate living facility, the department applies rules used 
for the community options program entry system (COPES) 
for hospice applicants with income under the Medicaid spe- 
cial income level (SIL) (300% of the federal benefit rate 
(FBR)), if the client is not otherwise eligible for another non- 
institutional categorically needy Medicaid program. (Note: 
For hospice applicants with income over the Medicaid SIL, 
medically needy Medicaid rules apply.) 

(4) The department allocates nonexcluded income in the 
following order and the combined total of (4)(a), (b), (c), and 
(d) cannot exceed the medically needy income level (MNIL): 

(a) A personal needs allowance (PNA) of: 

(i) One hundred sixty dollars for a client living in a state 
veterans' home; 

(ii) Ninety dollars for a veteran or a veteran's surviving 
spouse, who receives the ninety dollar VA improved pension 
and does not live in a state veterans' home; or 

(iii) Forty-one dollars and sixty-two cents for all clients 
in a medical institution receiving general assistance. 

(iv) Effective July 1, 2007, fifty-five dollars and forty- 
five cents for all other clients in a medical institution. Start- 
ing July 1, 2007 and each year thereafter, this PNA will 
increase annually based on the cost of living adjustment for 
federal social security benefits per chapter 74.09 RCW. 

(v) Current PNA and long-term care standards can be 
found at http://(www1.dshs.wa.gov/manuals/eaz/sections/ 
LongTermCare/LTCstandardspna.shtml. 


(b) Mandatory federal, state, or local income taxes owed 
by the client. 

(c) Wages for a client who: 

(i) Is related to the supplemental security income (SSD 
program as described in WAC 388-503-0510(1); and 

(ii) Receives the wages as part of a department-approved 
training or rehabilitative program designed to prepare the cli- 
ent for a less restrictive placement. When determining this 
deduction employment expenses are not deducted. 
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(d) Guardianship fees and administrative costs including 
any attorney fees paid by the guardian, after June 15, 1998, 
only as allowed by chapter 388-79 WAC. 

(5) The department allocates nonexcluded income after 
deducting amounts described in subsection (4) in the follow- 
ing order: 

(a) Income garnished for child support or withheld 
according to a child support order in the month of garnish- 
ment (for current and back support): 

(i) For the time period covered by the PNA; and 

(ii) Is not counted as the dependent member's income 
when determining the family allocation amount. 

(b) A monthly maintenance needs allowance for the 
community spouse not to exceed, effective January 1, 
((2907)) 2008, two thousand ((f#¥e)) six hundred ((ferty- 
ene)) ten dollars, unless a greater amount is allocated as 
described in subsection (7) of this section. The community 
spouse maintenance allowance is increased each January 
based on the consumer price index increase (from September 
to September, http://www.bls.gov/cpi/). Starting January 1, 
2008 and each year thereafter the community spouse mainte- 
nance allocation can be found in the long-term care standards 
chart at http://wwwl.dshs.wa.gov/manuals/eaz/sections/ 
LongTermCare/LTCstandardspna.shtml. The monthly main- 
tenance needs allowance: 

(i) Consists of a combined total of both: 

(A) One hundred fifty percent of the two person federal 
poverty level. This standard increases annually on July Ist 
(http://aspe.os.dhhs. gov/poverty/); and 

(B) Excess shelter expenses as described under subsec- 
tion (6) of this section. 

(i1) Is reduced by the community spouse's gross count- 
able income; and 

(iii) Is allowed only to the extent the client's income is 
made available to the community spouse. 

(c) A monthly maintenance needs amount for each minor 
or dependent child, dependent parent or dependent sibling of 
the community spouse or institutionalized person who: 

(i) Resides with the community spouse: 

(A) In an amount equal to one-third of one hundred fifty 
percent of the two person federal poverty level less the 
dependent family member's income. This standard increases 
annually on July 1st (http://aspe.os.dhhs. gov/poverty/). 

(ii) Does not reside with the community spouse or insti- 
tutionalized person, in an amount equal to the MNIL for the 
number of dependent family members in the home less the 
dependent family member's income. 

(iii) Child support received from a noncustodial parent is 
the child's income. 

(d) Medical expenses incurred by the institutional client 
and not used to reduce excess resources. Allowable medical 
expenses and reducing excess resources are described in 
WAC 388-513-1350. 

(e) Maintenance of the home of a single institutionalized 
client or institutionalized couple: 

(i) Up to one hundred percent of the one-person federal 
poverty level per month; 

(ii) Limited to a six-month period; 

(iii) When a physician has certified that the client is 
likely to return to the home within the six-month period; and 
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(iv) When social services staff documents the need for 
the income exemption. 

(6) For the purposes of this section, "excess shelter 
expenses" means the actual expenses under subsection (6)(b) 
less the standard shelter allocation under subsection (6)(a). 
For the purposes of this rule: 

(a) The standard shelter allocation is based on thirty per- 
cent of one hundred fifty percent of the two person federal 
poverty level. This standard increases annually on July Ist 
(http://aspe.os.dhhs.gov/poverty/); and 

(b) Shelter expenses are the actual required maintenance 
expenses for the community spouse's principal residence for: 

(i) Rent; 

(ii) Mortgage; 

(iii) Taxes and insurance; 

(iv) Any maintenance care for a condominium or coop- 
erative; and 

(v) The food stamp standard utility allowance for four 
persons, provided the utilities are not included in the mainte- 
nance charges for a condominium or cooperative. 

(7) The amount allocated to the community spouse may 
be greater than the amount in subsection (6)(b) only when: 

(a) A court enters an order against the client for the sup- 
port of the community spouse; or 

(b) A hearings officer determines a greater amount is 
needed because of exceptional circumstances resulting in 
extreme financial duress. 

(8) A client who is admitted to a medical facility for 
ninety days or less and continues to receive full SSI benefits 
is not required to use the SSI income in the cost of care for 
medical services. Income allocations are allowed as 
described in this section from non-SSI income. 

(9) Standards described in this section for long-term care 
can be found at:_http://www1.dshs.wa.gov/manuals/eaz/sec- 
tions/LongTermCare/LTCstandardspna.shtml. 
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EMERGENCY RULES 
DEPARTMENT OF 
SOCIAL AND HEALTH SERVICES 
(Health and Recovery Services Administration) 
[Filed December 28, 2007, 9:14 a.m., effective January 1, 2008] 


Effective Date of Rule: January 1, 2008. 

Purpose: The department is adopting these rule amend- 
ments to comply with federal standards changes effective 
January 1, 2008, and April 1, 2007. 

Citation of Existing Rules Affected by this Order: 
Amending WAC 388-478-0070 and 388-478-0080. 

Statutory Authority for Adoption: RCW 74.04.050, 
74.04.057, 74.08.090, and 74.09.500. 

Under RCW 34.05.350 the agency for good cause finds 
that state or federal law or federal rule or a federal deadline 
for state receipt of federal funds requires immediate adoption 
of a rule. 

Reasons for this Finding: Federal standards are chang- 
ing effective January 1, 2008, leaving the current rules out of 
compliance with federal requirements. The emergency rule 
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is necessary while the permanent rule-making process initi- 
ated under WSR 07-07-003 is completed. This rule replaces 
tules filed as WSR 07-22-058. The department is currently 
completing external review and plans to propose the perma- 
nent rules in spring 2008. 

Number of Sections Adopted in Order to Comply with 
Federal Statute: New 0, Amended 0, Repealed 0; Federal 
Rules or Standards: New 0, Amended 2, Repealed 0; or 
Recently Enacted State Statutes: New 0, Amended 0, 
Repealed 0. 

Number of Sections Adopted at Request of a Nongov- 
ernmental Entity: New 0, Amended 0, Repealed 0. 

Number of Sections Adopted on the Agency's Own Ini- 
tiative: New 0, Amended 0, Repealed 0. 

Number of Sections Adopted in Order to Clarify, 
Streamline, or Reform Agency Procedures: New 0, 
Amended 0, Repealed 0. 

Number of Sections Adopted Using Negotiated Rule 
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak- 
ing: New 0, Amended 0, Repealed 0; or Other Alternative 
Rule Making: New 0, Amended 2, Repealed 0. 

Date Adopted: December 17, 2007. 

Stephanie E. Schiller 


Rules Coordinator 


AMENDATORY SECTION (Amending WSR 06-06-013, 
filed 2/17/06, effective 3/20/06) 


WAC 388-478-0070 Monthly income and countable 
resource standards for medically needy (MN). (1) Begin- 
ning January 1, ((2006)) 2008, the medically needy income 
level (MNIL) is: 


(a) One person $((693)) 637 
(b) Two persons $((693)) 637 
(c) Three persons $667 
(d) Four persons $742 
(e) Five persons $858 
(f) Six persons $975 
(g) Seven persons $1,125 
(h) Eight persons $1,242 
(i) Nine persons $1,358 
(j) Ten persons and more $1,483 


(2) The MNIL standard for a person who meets institu- 
tional status requirements is in WAC 388-513-1305(3). 
(3) Countable resource standards for the MN program is: 


(a) One person $2,000 
(b) Two persons $3,000 
(c) For each additional family member add $50 


AMENDATORY SECTION (Amending WSR 06-06-013, 
filed 2/17/06, effective 3/20/06) 


WAC 388-478-0080 Supplemental security income 
(SSI) standards; SSI-related categorically needy income 
level (CNIL); and countable resource standards. (1) The 
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SSI payment standards, also known as the federal benefit rate 
(FBR), beginning January 1, ((2006)) 2008 are: 

(a) Living alone (in own home or alternate care, does not 
include nursing homes or medical situations) 


Individual $((693)) 637 
Individual with an ineligible spouse $((603)) 637 
Couple $((904)) 956 


(b) Shared living (in the home of another) 


Individual $((402)) 424.67 
Individual with an ineligible spouse $((492)) 424.67 
Couple $((693)) 637.34 


(c) Living in an institution 
Individual $30 


(2) See WAC 388-478-0055 for the amount of the state 
supplemental payments (SSP) for SSI recipients. 
(3) The SSI-related CNIL standards are: 


(a) Single person $((693)) 637 
(b) Married couple - both eligible $((984)) 956 
(c) Supplied shelter - single person $((402)) 424.67 
(d) Supplied shelter couple - both eli- $((603)) 637.34 


gible 


(4) The countable resource standards for SSI and SSI- 
related CN medical programs are: 
$2,000 
$3,000 


(a) One person 
(b) A legally married couple 


WSR 08-02-059 
EMERGENCY RULES 
DEPARTMENT OF 
SOCIAL AND HEALTH SERVICES 
(Health and Recovery Services Administration) 
[Filed December 28, 2007, 9:17 a.m., effective January 1, 2008] 


Effective Date of Rule: January 1, 2008. 

Purpose: The department is amending this rule to 
remove barriers and increase accessibility for clients seeking 
children's and pregnancy medical assistance, per new state 
law RCW 74.09.470. 

Citation of Existing Rules Affected by this Order: 
Amending WAC 388-450-0085. 

Statutory Authority for Adoption: 
74.04.057, 74.08.090, and 74.09.470. 

Under RCW 34.05.350 the agency for good cause finds 
that immediate adoption, amendment, or repeal of a rule is 
necessary for the preservation of the public health, safety, or 
general welfare, and that observing the time requirements of 
notice and opportunity to comment upon adoption of a per- 
manent rule would be contrary to the public interest. 

Reasons for this Finding: Adding this language to the 
tule reduces barriers and streamlines and reforms agency pro- 


RCW 74.04.050, 
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cedures mandated by the passage of SSB 5093. The emer- 
gency rule is necessary while the permanent rule-making pro- 
cess, initiated under WSR 08-01-020, is completed. 

Number of Sections Adopted in Order to Comply with 
Federal Statute: New 0, Amended 0, Repealed 0; Federal 
Rules or Standards: New 0, Amended 0, Repealed 0; or 
Recently Enacted State Statutes: New 0, Amended 1, 
Repealed 0. 

Number of Sections Adopted at Request of a Nongov- 
ernmental Entity: New 0, Amended 0, Repealed 0. 

Number of Sections Adopted on the Agency's Own Ini- 
tiative: New 0, Amended 0, Repealed 0. 

Number of Sections Adopted in Order to Clarify, 
Streamline, or Reform Agency Procedures: New 0, 
Amended 0, Repealed 0. 

Number of Sections Adopted Using Negotiated Rule 
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak- 
ing: New 0, Amended 0, Repealed 0; or Other Alternative 
Rule Making: New 0, Amended 1, Repealed 0. 

Date Adopted: December 17, 2007. 

Stephanie E. Schiller 
Rules Coordinator 


AMENDATORY SECTION (Amending WSR 06-08-045, 
filed 3/30/06, effective 5/1/06) 


WAC 388-450-0085 Does the department count all of 
my self-employment income to determine if I am eligible 
for benefits? This section applies to cash assistance, Basic 
Food, and medical programs for children, pregnant women 
and families. We decide how much of your self-employment 
income to count by: 

For cash, Basic Food, and family medical programs: 

(1) We ((decide-heow-much—of yourselfempleyment 
incomete-countby:)) must count actual income in the month 
of application. 

(a) Adding together your gross self-employment income 
and any profit you make from selling your business property 
or equipment; 

(b) Subtracting your business expenses as described in 
subsection (2) below; and 

(c) Dividing the remaining amount of self-employment 
income by the number of months over which the income will 
be averaged. 

(2) We subtract one hundred dollars as a business 
expense even if your costs are less than this. If you want us to 
subtract your actual costs of more than one hundred dollars, 
you must list and give us proof of your expenses for us to 
count them. We never allow the following expenses: 

(a) Federal, state, and local income taxes; 

(b) Money set aside for retirement purposes; 

(c) Personal work-related expenses (such as travel to and 
from work); 

(d) Net losses from previous periods; 

(e) Depreciation; or 

(f) Any amount that is more than the payment you get 
from a boarder for lodging and meals. 

(3) If you have worked at your business for less than a 
year, we figure your gross self-employment income by aver- 
aging: 
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(a) The income over the period of time the business has 
been in operation; and 

(b) The monthly amount we estimate you will get for the 
coming year. 

(4) For cash and medical assistance, if your self-employ- 
ment expenses are more than your self-employment income, 
we do not use this "loss" to reduce income from other self- 
employment businesses or other sources of income to your 
assistance unit. 

(5) For Basic Food, we use a "loss" from self-employ- 
ment farming or fishing income to reduce other sources of 
income only if you meet the following three conditions: 

(a) Someone in your assistance unit is a self-employed 
farmer or fisher; 

(b) Your gross yearly income from farming or fishing is 
or is expected to be at least one thousand dollars; and 

(c) Your allowable costs for farming or fishing are more 
than your income from farming or fishing. 

For children's and pregnancy medical programs: 

(6) If you have worked long enough at the business to 
file a federal tax return last year and it represents your current 
income, we figure your gross self-employment income by: 

(a) Adding together your gross self-employment income 
from your return and any profit you make from selling your 
business property or equipment; 

(b) Subtracting your allowable business expenses except 
as described in subsection (2) above; and 

(c) Average the income over the period the income cov- 
ers. 

(7) If you have worked at your business for less than a 
year or if you did not file a federal tax return in the last year, 
we figure your gross self-employment income by: 

(a) Adding together your gross self-employment income 
and any profit you make from selling your business property 
or equipment, over the period of time the business has been in 
operation within the last year; 

(b) Subtracting your allowable business expenses except 
as described in subsection (2) above; and 

(c) Averaging the income we estimate you will get for 
the coming year. 
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EMERGENCY RULES 
DEPARTMENT OF 
SOCIAL AND HEALTH SERVICES 
(Health and Recovery Services Administration) 
[Filed December 28, 2007, 9:19 a.m., effective January 1, 2008] 


Effective Date of Rule: January 1, 2008. 

Purpose: The mental health division is codifying its pol- 
icy on how it administers community mental health services 
in the event of a nonparticipating regional support network. 

Citation of Existing Rules Affected by this Order: 
Amending WAC 388-865-0105, 388-865-0410, 388-865- 
0484, 388-865-0511, and 388-865-0526. 

Statutory Authority for Adoption: 
71.24.035, 71.34.380, and 74.08.090. 


RCW 71.05.560, 


Emergency 
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Under RCW 34.05.350 the agency for good cause finds 
that immediate adoption, amendment, or repeal of a rule is 
necessary for the preservation of the public health, safety, or 
general welfare, and that observing the time requirements of 
notice and opportunity to comment upon adoption of a per- 
manent rule would be contrary to the public interest. 


Reasons for this Finding: The Pierce County Regional 
Support Network (RSN) will no longer administer Medicaid 
and other department-funded mental health services as of 
January 1, 2008. This requires the department to assume the 
duties of the RSN in order to continue to provide access for 
Pierce County consumers to mental health services. 

Number of Sections Adopted in Order to Comply with 
Federal Statute: New 0, Amended 0, Repealed 0; Federal 
Rules or Standards: New 0, Amended 0, Repealed 0; or 
Recently Enacted State Statutes: New 0, Amended 0, 
Repealed 0. 

Number of Sections Adopted at Request of a Nongov- 
ernmental Entity: New 0, Amended 0, Repealed 0. 

Number of Sections Adopted on the Agency's Own Ini- 
tiative: New 0, Amended 0, Repealed 0. 

Number of Sections Adopted in Order to Clarify, 
Streamline, or Reform Agency Procedures: New 1, 
Amended 5, Repealed 0. 

Number of Sections Adopted Using Negotiated Rule 
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak- 
ing: New 0, Amended 0, Repealed 0; or Other Alternative 
Rule Making: New 1, Amended 5, Repealed 0. 

Date Adopted: December 17, 2007. 

Stephanie E. Schiller 


Rules Coordinator 


AMENDATORY SECTION (Amending WSR 06-17-114, 
filed 8/18/06, effective 9/18/06) 


WAC 388-865-0105 What the mental health division 
does and how it is organized. (1) The department of social 
and health services is designated by the legislature as the state 
mental health authority, and has designated the mental health 
division to administer the state mental health program. 


(2) Local services are administered by regional support 
networks or by the mental health division. 


(3) Telephone numbers for the mental health division or 
regional support networks are located in the local telephone 
directory and can also be obtained by calling the mental 
health division at the telephone number in subsection (4) of 
this section. 


(4) To request an organizational chart, contact the mental 
health division at 1-888-713-6010 or (360) 902-8070, or 
write to the Mental Health Division Director, P.O. Box 
45320, Olympia, WA 98504. 


Emergency 
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NEW SECTION 


WAC 388-865-0106 When local services are adminis- 
tered by the mental health division. (1) The mental health 
division administers local services if: 

(a) A regional support network fails to meet state mini- 
mum standards or refuses to exercise responsibilities under 
RCW 71.24.045; or 

(b) The DSHS secretary assumes the duties assigned to a 
nonparticipating regional support network under RCW 
71.24.035(16). 

(2) Within available resources as defined in RCW 
71.24.025(2), consumers residing within the boundaries of a 
nonparticipating regional support network may receive ser- 
vices from any community support service provider that is 
contracted with the department under the provisions of chap- 
ter 388-502 WAC and licensed by or certified by the mental 
health division; 

(3) When the DSHS secretary assumes the duties 
assigned to a nonparticipating regional support network, the 
following standards and services continue to apply: 

(a) WAC 388-865-0217, psychiatric indigent inpatient 
program; 

(b) WAC 388-865-0222, advisory board; 

(c) WAC 388-865-0225, resource management; 

(d) WAC 388-865-0229, inpatient services; 

(e) WAC 388-865-0230, community support services; 

(f) WAC 388-865-0235, residential and housing ser- 
vices; 

(g) WAC 388-865-0240, consumer employment ser- 
vices; 

(h) WAC 388-865-0245, administration of ITA; 

(i) WAC 388-865-0250, ombuds services; and 

G) WAC 388-865-0284, standards for contractors and 
subcontractors. 


AMENDATORY SECTION (Amending WSR 01-12-047, 
filed 5/31/01, effective 7/1/01) 


WAC 388-865-0410 Consumer rights. (1) The pro- 
vider must document that consumers, prospective consumers, 
or legally responsible others are informed of consumer rights 
at admission to community support services in a manner that 
is understandable to the individual. Consumer rights must be 
written in alternative format for consumers who are blind or 
deaf, and must also be translated to the most commonly used 
languages in the service area consistent with WA 388-865- 
0260(3); 

(2) The provider must post a written statement of con- 
sumer rights in public areas, with a copy available to consum- 
ers on request. Providers of telephone only services (e.g., cri- 
sis lines) must post the statement of consumer rights in a 
location visible to staff and volunteers during working hours; 

(3) The provider must develop a statement of consumer 
rights that incorporates the following statement or a variation 
approved by the mental health division: "You have the right 
to: 

(a) Be treated with respect, dignity and privacy; 

(b) Develop a plan of care and services which meets your 
unique needs; 
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(c) The services of a certified language or sign language 
interpreter and written materials and alternate format to 
accommodate disability consistent with Title VI of the Civil 
Rights Act; 

(d) Refuse any proposed treatment, consistent with the 
requirements in chapters 71.05 and 71.34 RCW; 

(e) Receive care which does not discriminate against 
you, and is sensitive to your gender, race, national origin, lan- 
guage, age, disability, and sexual orientation; 

(f) Be free of any sexual exploitation or harassment; 

(g) Review your clinical record and be given an opportu- 
nity to make amendments or corrections; 

(h) Receive an explanation of all medications prescribed, 
including expected effect and possible side effects; 

(i) Confidentiality, as described in chapters 70.02, 71.05, 
and 71.34 RCW and regulations; 

(j) All research concerning consumers whose cost of care 
is publicly funded must be done in accordance with all appli- 
cable laws, including DSHS rules on the protection of human 
research subjects as specified in chapter 388-04 WAC; 

(k) Make an advance directive, stating your choices and 
preferences regarding your physical and mental health treat- 
ment if you are unable to make informed decisions; 

(1) Appeal any denial, termination, suspension, or reduc- 
tion of services and to continue to receive services at least 
until your appeal is heard by a fair hearing judge; 

(m) If you are Medicaid eligible, receive all services 
which are medically necessary to meet your care needs. In the 
event that there is a disagreement, you have the right to a sec- 
ond opinion from: 

(i) A provider within the regional support network about 
what services are medically necessary; or 

(ii) For consumers not enrolled in a prepaid health plan, 
a provider under contract with the mental health division. 

(n) Lodge a complaint with the ombuds, regional support 
network, or provider if you believe your rights have been vio- 
lated. If you lodge a complaint or grievance, you must be free 
of any act of retaliation. The ombuds may, at your request, 
assist you in filing a grievance. The ombuds' phone number 
is: " 


(o) Ask for an administrative hearing if you believe that 
any rule in this chapter was incorrectly applied in your case. 
Reviser's note: The typographical error in the above section occurred 


in the copy filed by the agency and appears in the Register pursuant to the 
requirements of RCW 34.08.040. 


AMENDATORY SECTION (Amending WSR 01-12-047, 
filed 5/31/01, effective 7/1/01) 


WAC 388-865-0484 Process to certify providers of 
involuntary services. In order to be certified to provide ser- 
vices to consumers on an involuntary basis, the provider must 
comply with the following process: 

(1) Be licensed as a community support provider consis- 
tent with this section or licensed as a community hospital by 
the department of health; 

(2) Complete and submit an application for certification 
to the regional support network or the mental health division 
if the DSHS secretary has assumed the duties assigned to the 
nonparticipating regional support network; 
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(3) The regional support network selects providers for 
certification and makes a request to the mental health divi- 
sion for certification; 

(4) The mental health division conducts an on-site 
review to examine agency policies and procedures, personnel 
records, clinical records, financial documents, and any other 
information that may be necessary to confirm compliance 
with minimum standards of this section; 

(5) The mental health division grants certification based 
on compliance with the minimum standards of this section 
and chapter 71.05 RCW; 

(6) The certificate may be renewed annually ((atthe 

) if: 

(a) Requested by the regional support network or those 
providers contracted with the mental health division directly; 
and 

(b) The provider((‘s-continued-compHanee)) continues to 
comply with the minimum standards of this section; 

(7) The procedures to suspend or revoke a certificate are 
the same as outlined WAC 388-865-0468; 

(8) The appeal process to contest a decision of the mental 
health decision is the same as outlined in WAC 388-865- 
0482. 


Reviser's note: The typographical error in the above section occurred 
in the copy filed by the agency and appears in the Register pursuant to the 
requirements of RCW 34.08.040. 


AMENDATORY SECTION (Amending WSR 04-07-014, 
filed 3/4/04, effective 4/4/04) 


WAC 388-865-0511 Evaluation and treatment facil- 
ity certification. To obtain and maintain certification to pro- 
vide inpatient evaluation and treatment services under chap- 
ter 71.05 and 71.34 RCW, a facility must meet the following 
requirements: 

(1) Be licensed by the department of health as: 

(a) A hospital as defined in chapter 70.41 RCW; 

(b) A psychiatric hospital as defined in chapter 246-322 
WAC; 

(c) A mental health inpatient evaluation and treatment 
facility consistent with chapter 246-337 WAC; or 

(d) A mental health child long-term inpatient treatment 
facility consistent with chapter 246-337 WAC. 

(2) Be approved by the regional support network, or the 
mental health division ((#+the-case-efmentathealth)). Child 
long-term inpatient treatment facilities((-and)) can only be 
approved by the mental health division. 

(3) Successfully complete a provisional and annual on- 
site review by the mental health division to determine facility 
compliance with the minimum standards of this section and 
chapters 71.05 and 71.34 RCW. 


AMENDATORY SECTION (Amending WSR 04-07-014, 
filed 3/4/04, effective 4/4/04) 


WAC 388-865-0526 Single bed certification. At the 
discretion of the mental health division, an exception may be 
granted to allow treatment to an adult on a seventy-two hour 
detention or fourteen-day commitment in a facility that is not 
certified under WAC 388-865-0500; or for a maximum of 
thirty days to allow a community facility to provide treatment 
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to an adult on a ninety- or one hundred eighty-day inpatient 
involuntary commitment order. For involuntarily detained or 
committed children, the exception may be granted to allow 
treatment in a facility not certified under WAC 388-865-0500 
until the child's discharge from that setting to the community, 
or until they transfer to a bed in a children's long-term inpa- 
tient program (CLIP). 

(1) The regional support network or its designee must 
submit a written request for a single bed certification to the 
mental health division prior to the commencement of the 
order. In the case of a child, the facility must submit the writ- 
ten request directly to the mental health division. If the 
DSHS secretary has assumed the duties assigned to a nonpar- 
ticipating regional support network, a single bed certification 
may be requested by a mental health division designee con- 
tracted to provide inpatient authorization or designated crisis 
response services. 

(2) The facility receiving the single bed certification 
must meet all requirements of this section unless specifically 
waived by the mental health division. 

(3) The request for single bed certification must describe 
why the consumer meets at least one of the following criteria: 

(a) The consumer requires services that are not available 
at a facility certified under this chapter or a state psychiatric 
hospital; or 

(b) The consumer is expected to be ready for discharge 
from inpatient services within the next thirty days and being 
at a community facility would facilitate continuity of care, 
consistent with the consumer's individual treatment needs. 

(4) The mental health division director or the director's 
designee makes the decision and gives written notification to 
the requesting ((regienalsuppert netwerlk)) entity in the form 
of a single bed certification. The single bed certification must 
not contradict a specific provision of federal law or state stat- 
ute. 

(5) The mental health division may make site visits at 
any time to verify that the terms of the single bed certification 
are being met. Failure to comply with any term of this excep- 
tion may result in corrective action. If the mental health divi- 
sion determines that the violation places consumers in immi- 
nent jeopardy, immediate revocation of this exception can 
occur. 

(6) Neither consumers nor facilities have fair hearing 
rights as defined under chapter 388-02 WAC regarding single 
bed certification decisions by mental health division staff. 
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EMERGENCY RULES 
DEPARTMENT OF 
FISH AND WILDLIFE 


[Order 07-306—Filed December 31, 2007, 11:18 a.m., effective January 1, 
2008] 


Effective Date of Rule: January 1, 2008. 

Purpose: Amend fishing rules. 

Citation of Existing Rules Affected by this Order: 
Amending WAC 232-28-619. 

Statutory Authority for Adoption: RCW 77.12.047. 


Emergency 
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Under RCW 34.05.350 the agency for good cause finds 
that immediate adoption, amendment, or repeal of a rule is 
necessary for the preservation of the public health, safety, or 
general welfare, and that observing the time requirements of 
notice and opportunity to comment upon adoption of a per- 
manent rule would be contrary to the public interest. 

Reasons for this Finding: The winter season is to take 
advantage of an abundant yellow perch population, which is 
beginning to comprise the trout fishery in Patterson Lake. 
There is insufficient time to promulgate permanent rules. 

Number of Sections Adopted in Order to Comply with 
Federal Statute: New 0, Amended 0, Repealed 0; Federal 
Rules or Standards: New 0, Amended 0, Repealed 0; or 
Recently Enacted State Statutes: New 0, Amended 0, 
Repealed 0. 
Number of Sections Adopted at Request of a Nongov- 
ernmental Entity: New 0, Amended 0, Repealed 0. 
Number of Sections Adopted on the Agency's Own Ini- 
tiative: New 0, Amended 1, Repealed 0. 
Number of Sections Adopted in Order to Clarify, 
Streamline, or Reform Agency Procedures: New 0, 
Amended 0, Repealed 0. 
Number of Sections Adopted Using Negotiated Rule 
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak- 
ing: New 0, Amended 0, Repealed 0; or Other Alternative 
Rule Making: New 0, Amended 0, Repealed 0. 

Date Adopted: December 31, 2007. 


Phil Anderson 
for Jeff Koenings 
Director 


NEW SECTION 


WAC 232-28-61900W Exceptions to statewide 
rules—Patterson Lake (Okanogan Co.) Notwithstanding 
the provisions of WAC 232-28-619, effective January 1, 
2008 until further notice, a person may fish for game fish in 
those waters of Patterson Lake, except it is closed to the fish- 
ing of bull trout. 


